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DEFENSE, DEPARTMENT OF
Contractor certification of inventory accounting systems is not required under a
final rule issued by POD which adds Subpart 242.72. Contractor Material
Management and Accounting Systems (MMAS). to the POD Federal Acquisition
Regulation (FAR) Supplement (see the 5/12/89 Fed. Reg., pp. 20589-96). The final
rule implements provisions of the FY 1989 Defense Authorization Act which require
the issuance of regulations containing standards and appropriate certification
and enforcement requirements for contractor inventory accounting systems. The 10
standards for MMAS in the final rule are generally the same as those described
in the proposed rule, which was published in the 10/28/88 Federal Register (see
the 11/7/88 Wash. Rpt.). The final rule states that "contracting officers should
note that the new standards and enforcement requirements are broadly worded and
require the exercise of sound judgement to achieve effective implementation." In
addition, the final rule stipulates that the ACO will neither approve nor
disapprove a contractor's MMAS, but only determine whether it adequately conforms
to the standards set forth in the FAR. The DCAA auditor will advise and assist
the ACO in evaluating the contractor's MMAS and the contractor's correction of
any deficiencies thereto.
DCAA auditors will also be responsible for assessing
the significance of contractor deficiencies and provide the ACO an estimate of
the adverse material impact to the government resulting from such deficiencies.
The rule is effective 5/12/89 and is included in Defense Acquisition Circular
88-7.

A change to the progress payments clause of FAR 52.232-16 that would clarify that the
Federal government takes title in the form of "ownership" rather than a lien when
progress payments are made under this clause of the FAR has been proposed by the
POD (see the 5/1/89 Fed. Reg., p. 18631).
Comments should be submitted on or
before 6/30/89 to be considered in the formulation of a final rule. For further
information after reading the proposed rule, contact Margaret A. Willis, FAR
Secretariat, at 202/523-4755.

New rules on the allowability of costs resulting from business combinations have been
proposed by the POD (see the 5/1/89 Fed. Reg., pp. 18634-35). The subject of
business combinations, particularly the appropriate Federal government contract
costing resulting from such combinations, has been reviewed by the Civilian
Agency Acquisition Council and the Defense Acquisition Regulatory Council.
The
Councils concluded that the Federal government should not recognize depreciation,
amortization, or the cost of money expense flowing from asset write-ups that
result from the "purchase method" of accounting for business combinations.
The
proposed rule states, "The Councils do not believe that, in the special
circumstances of government procurement in which companies' recorded cost
structures are often directly reflected in the price, the government should be at
risk of paying higher prices simply because of ownership changes at its
suppliers."
Therefore, the Councils proposed that changes be made to FAR
31.205-10, 31.205-11, and 31.205-16 and that 31.205-52 be added to implement the
decision.
Comments should be submitted on or before 6/30/89 to be considered in
the formulation of a final rule.
For further information after reading the
proposed rule, contact Margaret A. Willis, FAR Secretariat, at 202/523-4755.

SECURITIES AND EXCHANGE COMMISSION
The issuance of an interpretive release relating to Item 303 of Regulation S-K,
"Management's Discussion and Analysis of Financial Condition and Results of
Operations," and certain investment company disclosures was approved by the SEC.
The Commission voted to issue the release at a 5/18/89 open meeting. The release,
which is expected to be published soon in the Federal Register, will report the
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results of the first two phases of a continuing project undertaken by the SEC's
Division of Corporation Finance and will set forth relevant interpretation. The
interpretive release is in response to a Concept Release on MD&A issued by the
SEC in 1987.
The SEC staff reported at the meeting that respondents indicated
that interpretive guidance was necessary, but that there was no need to revise
Item 303.
The release contains illustrative examples of MD&A disclosures to
assist the registrant and its internal and external advisors to comply with the
disclosure requirements of Item 303. The release places the burden of assessment
of the disclosure requirements on company management and clarifies that the
safe-harbor rules also apply to prospective information.
The MD&A
interpretation requires
three
"tests"
that management must consider in
determining whether disclosures should be made of events, trends, demands,
commitments, or uncertainties. The first test is whether an event, etc. is known
to exist by management.
The second test is whether management believes that the
events, etc. are reasonably likely to occur.
If the event is "not reasonably
likely to occur," then disclosure would not be required.
The third test is for
management to determine the impact of such events, etc., assuming that they will
occur.
The definition of "materiality" is not dealt with in the release.
Commissioner Shapiro asked the SEC staff whether, in drafting the release, they
considered requiring MD&A disclosures to be audited or subject to a limited
review by independent auditors.
Linda Quinn, director of the Division of
Corporation Finance, replied that the staff had considered this requirement, but
concluded that the auditor would be "hamstrung" when it came to auditing or
reviewing such prospective information.
Another SEC staff member noted that
approximately 98 percent of industry respondents to the concept release, and
approximately 20 percent of accountants and other respondents, were not in favor
of having the independent auditor associated with the MD&A disclosures.

TREASURY, DEPARTMENT OF
Procedures to be followed in order to obtain an abatement of a penalty or additional
tax attributable to erroneous written advice furnished to a taxpayer by an IRS
employee are outlined in temporary and proposed regulations issued recently by
the IRS (see the 5/16/89 Fed. Reg., pp. 21055-59 and pp. 21073-74). Guidance is
also provided regarding the definition of "advice." The Omnibus Taxpayer Bill of
Rights provisions of the Technical and Miscellaneous Revenue Act of 1988 amended
section 6404 of the Internal Revenue Code of 1986 to require that the IRS abate
any portion of any penalty or addition to tax attributable to erroneous advice
furnished to a taxpayer in writing by an officer or employees of the IRS, acting
in such officer's or employee's official capacity.
The regulations stipulate
that the IRS will abate a portion of any penalty or addition to tax under section
6404(f) only if 1) the written advice was reasonably relied upon by the taxpayer;
2) the written advice was in response to a specific written request of the
taxpayer; and c) the portion of the penalty or addition to tax did not result
from a failure by the taxpayer to provide the IRS with adequate or accurate
information. Taxpayers entitled to an abatement should file Form 843.
Form 843
must be accompanied by copies of the taxpayer's written request for advice, the
erroneous written advice furnished by the IRS, and the report (if any) of tax
adjustments that identifies the penalty or addition to tax and the item relating
to the erroneous written advice.
The IRS said a written response issued to a
taxpayer by an officer or employee of the Service shall constitute "advice" only
if the response applies the tax laws to the specific written facts submitted by
the taxpayer and provides a conclusion regarding the tax treatment to be accorded
the taxpayer upon the application of the tax laws to those facts. The regulations
are proposed to be effective for advice requested on or after 1/1/89.
Written
comments and requests for a public hearing must be delivered or mailed by
7/17/89.
For further information after reading the temporary and proposed
regulations, contact Stephen J. Toomey at the IRS at 202/566-6320.
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TREASURY. DEPARTMENT OF
Filing deadlines have been extended for taxpayers to file amended returns to change
their method of accounting to conform to the uniform capitalization rules under
section 263A of the Internal Revenue Code, according to IRS Announcement 89-72.
The IRS said a forthcoming notice will provide that amended returns must be filed
by the later of the due date of the taxpayer's income tax return for the second
taxable year that begins after 12/31/86 or 10/16/89.
The extension applies to
guidance issued by the IRS in Notice 88-78, Notice 88-86, and Notice 88-99 (see
the 7/4/88 and 8/15/88 Wash. Rpts.).
Announcement 89-72 is scheduled to be
published in Internal Revenue Bulletin 1989-24, dated 6/12/89.

Arbitrage restrictions on tax-exempt bonds are the subject of temporary and proposed
regulations issued by the IRS (see the 5/15/89 Fed. Reg., pp. 20787-837 and pp.
20861-62).
The IRS said the regulations affect issuers of tax-exempt bonds and
provide them with the guidance necessary to comply with the law.
A "primary
objective" of the regulations, the IRS said, is to provide rules that minimize
administrative burdens associated with the rebate requirement for those issues
that remain subject to the requirement.
The regulations provide specific
guidance relating to the computation of the rebatable arbitrage, the yield on the
issues, and other related matters, the Service said. The regulations are lengthy
because specific guidance is provided for many types of issues, according to the
IRS. However, only a portion of the rules apply to a particular issue, and most
of the more complicated rules apply only to noncustomary or more sophisticated
transactions, the Service noted.
Announcement 89-66 was issued in conjunction
with the regulations and is a "plain-language overview" which describes the
simple rules that apply to most small bond issues.
(Announcement 89-66 is
scheduled to be published in Internal Revenue Bulletin 1989-23, dated 6/5/89.)
The basic method for computing the rebatable arbitrage involves future valuing of
the nonpurpose investment cash flows at an interest rate equal to the yield on
the issue.
However, Announcement 89-66 notes that many issuers will not have to
perform such a computation because their bonds are not subject to the rebate
requirement.
Three exceptions are provided to the rebate requirement:
1) A
small issuer exception applies to governmental bonds of issuers with general
taxing powers that do not collectively issue more than $5 million per year in
governmental bonds; 2) Any issuer generally can avoid the rebate requirement by
spending all of the bond proceeds within six months; and 3) A safe-harbor
exception is provided for tax and revenue anticipation notes issued to fund
cash-flow shortfalls.
In addition, the rebate requirement generally does not
apply to bond proceeds that are invested in tax-exempt bonds, certain tax-exempt
mutual funds, or certain demand deposit securities purchased directly from the
U.S. Treasury.
Several transition rules are provided in the regulations to
protect issuers who may have relied upon prior law.
In general, the regulations
are effective for private activity bonds issued after 12/31/85 and for bonds
other than private activity bonds issued after 8/31/86.
Written comments and
requests for a public hearing must be delivered or mailed by 7/14/89.
For
further information after reading the regulations, contact George F. Delduke at
the IRS at 202/566-4545.

Minimum coverage requirements of section 410(b) of the Internal Revenue Code of 1986
for pension, profit-sharing and stock bonus plans are the subject of proposed
regulations issued by the IRS (see the 5/18/89 Fed. Reg., pp. 21437-51).
The
regulations reflect changes made by the Tax Reform Act of 1986 and also amend
previously
proposed
regulations
relating
to
the
minimum
participation
requirements under section 401(a)(26) of the Code that were published in the
2/14/89 Federal Register (see the 2/27/89 Wash. Rpt.). The IRS said the proposed
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regulations "address only whether the group of employees who benefit under the
plan at any level of contribution or benefit satisfies the section 410(b) minimum
coverage requirement.
Other nondiscrimination issues, such as the method for
determining whether contributions or benefits satisfy section 401(a)(4) and
guidance on the average benefit percentage test of section 410(b), will be
addressed in forthcoming regulations."
The proposed regulations provide that, in order to satisfy section 410(b)
for a plan year, a plan must satisfy one of two requirements for the plan year:
1) The percentage of the nonhighly compensated employees benefiting under the
plan must be at least 70 percent of the percentage of the highly compensated
employees benefiting under the plan (the ratio percentage test); or 2) The plan
benefits a classification of employees that the Secretary finds not to be
discriminatory in favor of highly compensated employees (the nondiscriminatory
classification test) and the average benefit percentage of the nonhighly
compensated employees is at least 70 percent of the average benefit percentage of
the highly compensated employees (the average benefit percentage test). The IRS
said multiple employer plans must satisfy the requirements of section 410(b) on
an employer-by-employer basis rather than on the basis of participating employers
in the aggregate.
Failure to satisfy the requirements of section 410(b) with
respect to any component of the testing process may result in disqualification of
the plan for all participating employers.
The proposed regulations define an
employee as "benefiting" under a plan for a year only if the employee accrues a
benefit under the plan for such year.
The regulations would amend the proposed section 401(a)(26) rules in the
following manner: 1) Provide that defined contribution plans that presently
benefit only nonhighly compensated employees may satisfy the section 401(a)(26)
exception applicable to plans covering only nonhighly compensated employees
without regard to whether they benefited highly compensated employees during the
five immediately preceding plan years; 2) Provide an exception from the general
rule that differences in the rates of benefit accrual result in separate benefit
structures;
3) Provide a special minimum service rule for terminating employees
consistent with the rule provided in the proposed regulations under section
410(b); 4) Add a transition rule
to proposed section 401(a) (26)-8 for cash or
deferred arrangements within the meaning of section 401(k); and 5) Provide a
transition rule for certain early retirement "window-period" provisions and for
determining who benefits under a plan.
The regulations are generally proposed to be effective for plan years
beginning on or after 1/1/89. Written comments and requests for a public hearing
must be delivered or mailed by 7/17/89.
For further information after reading
the proposed regulations, contact Nancy J. Marks at the IRS at 202/343-6954.

SPECIAL:

COPIES OF HOUSE SAVINGS AND LOAN BILL AND ACCOMPANYING REPORT AVAILABLE FROM
GPO

Copies of the Financial Institutions Reform. Recovery, and Enforcement Act of 1989
approved by the House Banking. Finance and Urban Affairs Committee and the
accompanying Committee report are available from the Government Printing Office
(GPO). The bill, H.R. 1278 (GPO Stock No. 052-070-00853-5), is available at a
cost of $30.00 and the report, House Report 101-54, Part 1 (GPO Stock No.
052-070-00854-3), is available at a cost of $16.00. (Part 1 was included in the
report number because it is likely that the House Ways and Means and Judiciary
Committees will file reports on the bill when they have finished consideration of
the portions of the measure over which they have jurisdiction.) Copies of House
Report 101-54, Part 1 may be ordered by mail from the GPO by writing the
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Superintendent of Documents, U.S. Government Printing Office, Washington, D.C.
20402-9325.
Checks or money orders should be made payable to the Superintendent
of Documents.
Copies of H.R. 1278 must be picked up from the main GPO bookstore
located at 710 N. Capitol, St., Washington, D.C.

For further information contact Shirley Twillman at 202/737-6600.
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